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Gus and Henrik

What is the PRA and why should | care?

The PRA is "a strongly worded mandate for broad
disclosure of public records to ensure “full access to
information concerning the conduct of government on

f
every level,” while remaining ”[m]indfu?of the right of
individuals to privacy.”

Bellevue John Does 1-11 v. Bellevue School Dist. #405, 164 Wn.2d 199 (2008).




Blah blah
blah...

So what?

PRA requires ag?encies to make public
records available for inspection and

copying

PROs and elected officials required to

complete PRA training (and refresher

'Ejralcmng) within 90 days of assuming
uties

Important for all ag?_ency employees and
officials to be familiar with the PRA and
use consistent procedures when dealing
with PRRs

PRA violations (even inadvertent ones)
can come with hefty penalties

Staying apprised of PRA and record,
requiréments may help avoid litigation, or
better prepare for litigation that may arise




History of the PRA

Q 1972 Q 2005 o 2007 o 2017

Initiative 276 adopted, Legislature directed i Creation of public records 1 Legislature adopted ESHB
requiring most records of Attorney General to adopt | exemption accountability 1594, requiring agencies to
state, county, and city advisory “model rules” for | committee (“Sunshine i track and log certain
governments be made state and local agencies i Committee”) 1 information regarding
available to the public | | public records requests

v

Legislature formed Public
Information Access Policy
Task Force, resulting in
expansion of electronic
access to public records

O 1994 O 2006 O 2011

PRA amended to remove
mandatory monetary
penalties for violations

Public Records Act
recodified to Ch. 42.56 RCW



https://apps.leg.wa.gov/WAC/default.aspx?cite=44-14
https://apps.leg.wa.gov/RCW/default.aspx?cite=42.56
https://www.atg.wa.gov/sunshine-committee
http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bills/Session%20Laws/House/1594-S.SL.pdf

Sources of‘Authority

Statutes,
Regulations, and
Other Records-
Related Authority
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* Public Records Act,
* Model Rules,

* Preservation and Destruction of Public
Records,
. (“FOIA”)

* Note: WA Courts will often look to FOIA and related

Federal case law when interpreting similar provisions
and issues under the PRA

* Exemptions in PRA and other WA statutes (list
maintained by Sunshine Committee):

* United States and Washington Constitutions

* Case law



https://apps.leg.wa.gov/RCW/default.aspx?cite=42.56
https://apps.leg.wa.gov/WAC/default.aspx?cite=44-14
https://apps.leg.wa.gov/RCW/default.aspx?cite=40.14
https://www.foia.gov/foia-statute.html
http://agportal-s3bucket.s3.amazonaws.com/uploadedfiles/Home/About_the_Office/Open_Government/Sunshine_Committee/Public%20Disclosure%20Exemptions%202021.pdf

Local government
responsiilities and

chalienges

* Adopt and publish a PRA policy (RCW 42.56.040 and
42.56.100)

* Appoint and publicly identify a Public Records Officer
(PRO) (RCW 42.56.580)

* Ensure PRO and all members of agency's governing
bodies complete PRA training (RCW
42.56.150 and 42.56.152)
* PRO training also to include training on retention, production,
and disclosure of electronic documents, including updating
and improving IT systems

Agency
Responsibilities

¢ Publish and maintain a list of exemptions outside of
the PRA (RCW 42.56.070(2))

* Maintain a public records index (RCW 42.56.070(4))
* Adopt a public records fee schedule (RCW 42.56.120)

* Track, log, and report public records request
information to JLARC (RCW 40.14.026)




JLARC Tracking Requirements — All Agencies

Must track and log the following information regarding public records requests:

. Identity of requestor (if provided)
. Date and text of request

. Description of records produced in response to request
. Description of records redacted or withheld and the reasons for redaction/withholding

. Date of final disposition of the request.

RCW 40.14.026(4)
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JLARC Reqgs — Agencies w/ $100k+ Costs*

Must also track and report the following to JLARC by July 1
each year:

No. of PRRs where the agency provided the requested records
within 5 days of receiving the request;

No. of PRRs where the agency provided a time estimate beyond 5
days after receiving the requést;

The average and median number of days from receipt of request
to the date the request is closed;

*  No. of PRRs where the agency sought clarification from the
requestor;

No. of PRRs denied in full or in part and the most common reasons
for denying requests;

*  No. of requests abandoned by requestors;
PRRs by type of requestor, if known;

Which portion of PRRs were fulfilled electronically compared to
requests fulfilled by physical records;

No. of PRRs where the agency scanned physical records
electronically to fulfill disclosure;

Total estimated agency staff time spent on each individual PRR;

Estimated costs incurred by the agency in fulfilling PRRs, including
costs for staff compensation and legal review, and a measure o
the average cost per request;

No. of claims filed alleging public records violations involving the
agency, categorized by type and exemption atiissue, if applicable;

Public records litigation costs incurred, including any penalties
imposed;
Records management and retention costs, including staff

compensation and purchases of equipment, hardware, software,
and services; and

Expenses recovered from requestors for fulfilling PRRs, including
any customized service charges.

i s with REW40.14.026(5)
*Optional for agencies with costs under $100k
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Common * Keeping up with technology

* Ensuring agency has a way to capture/retain
Cha”enges public records created on new
Faced by technology/programs (ex. Zoom chats, Slack,

Agencies texts, etc.)
* Funding/staffing levels

* Dealing with serial or difficult requestors
* Maintaining consistent documentation

* Maintaining public records held by third-
parties (consultants/contractors, agency
volunteers, etc.)

Understanding the definition

of “public record”




“Public record” is broadly defined:

“[lIncludes any writing containing information relating to the
conduct of government or the performance of any governmental
or proprietary function prepared, owned, used, or retained by
any state or local agency regardless of physical form or
characteristics.”

*Includes email, paper files, recordings, web content.

*Includes public records created on personal electronic devices
or non-agency email accounts.

*May include social media posts.
RCW 42.56.010(3)
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Records don’t just look like this
anymore...
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When is a “Writing” a “Public Record” under the Public Records Act?

A Guide for lllustrative Purposes Only. Not Legal Advice/Opinion. Consult RCW 42.56 (PRA) and PRA Case Law for Further Analysis. Some Citations on Reverse.

1. Does the writing contain information relating to the conduct of government or the
performance of any governmental or proprietary function of a state or local agency?

If YES, proceed to Question # 2

2. Is the writing a certain record held by a qualified volunteer?
(See volunteer exception criteria on reverse.)

If NO, proceed to Question # 3

3. Was the writing prepared, owned, used or retained by the state or local agency? " YES, is a public record.
If uncertain (about record’s preparation, use, ownership or retention), or to determine if the answer is “no,” ask (a), (b) & (c).
The (a) (c) analysis may be fact-specific. Additional analysis might be appropriate in a particular situation.

R 2

E 2

(@) Is the writing

(b) Is the writing located in/on AGENCY EMPLOYEES’ OR OFFICIALS”
PERSONAL (non-agency) files, servers, accounts, devices?

located infon
the state or local
AGENCY’S files,
servers,
accounts,
devices?

If YES, i N.O'
YES consider
e other

public places

record. where
records are
reasonably
likely to be
located.
Goto
(b) & {c).

e 3 -

If YES, did the employee o official create/store the If NO, consider
writing in his/her public employment or official capacity other
(within “scope of employment”}? (Was the writing reasonable
“related to” the employee’s/official’s public i
responsibilities?) Ask ALL THREE questions below: (i) — ocations.
(iii). (Fact-specific) Go te (c).
(i) Did the job require the writing? o o
OR If (i), (ii) OR (iii) is

YES, is a public
(ii) Did the employer direct the record.

writing? OR

(iii} Did the writing further the
employer’s interests?

(Must be mare than a mere reference,
mention or comment about the employee’s
or official’s public duties.)

(€) 1s the writing located infon THIRD PARTY’S files,
Servers, accounts, devices? (Third party = non-agency entities
performing functions for the agency — ex.: contractors/consultants)

L L

If YES, (i) Did the agency

If YES, is the
prepare, own,or usethe | it
writing? Or “functional
(iii) Does u.n\ylhelf?\fd equivalent” of
party retain the writing a public
but the writing involves .

agency/public
the contract work &/or has efnplzfge’

a nexus to agency’s (Fact-specific -
decision process? (Fact- see “Telford
specific - more analysis may be Test”)

needed)

If any YES, isa
public record.

8/16/13
. AGo.
- 4

20
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Requests for Records vs. Information

. Records defined as any wr|t|ng .

meaning one that is existing at the
time of the request and which

agency staff can reasonably locate
RCW 42.56.010(3); RCW 42.56.080; WAC 44-14-04002(2)

|dentifiable Public Records

May 24, 2014 To: City Clerk

Date: Junel, 2014

Attn: Human Resources | would like to receive a copy of the city’s

policy for handling employment

. . discrimination claims.
| would like to know how the city

handles employment discrimination Thank you.
claims. Please advise at your earliest
convenience.

Paul Jones

A Swmith

The first request is for information.
The second request is for an “identifiable public record.”

11



Retaining Public 'Records

Records
Retention,
Ch.40.14
RCW
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*Records must be retained per the Local
Government Record Retention Schedule
from Washington State Archives.

After retention period has expired, then
records should either be:

* Transferred to state archives to protect state
history . .

* i.e.projectfiles (after 6 years), maps and
photographs, press reléases, public
opinion polls, speeches (after they have
served local use).

+ Destroyed after they meet retention to
reduce PRA workload N .

* i.e.calendars (2 years), citizen complaints
(3 years), contracts (6 years after
completion), foreclosures (10 years after
resolution).

12


https://activehistory.ca/2015/04/the-home-archivist-making-arrangements/
https://creativecommons.org/licenses/by-nd/3.0/

Focus on Electronic Records

* Websites are records. Agencies must keep
a copy of previous web site when updating.
WAC 434-662-140

* Create clear electronic records. WAC 434-
662-150

= Emails on agency business are public records.

= Save agency business-related e-mails separately from
private email accounts or personal devices to agency
servers.

= Use descriptive subject lines.

= Shorten e-mail strings and limit cc's.

= Limit volume of records (delete unimportant emails with

no retention value, don't “Reply-all”).
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* PRA requires agencies to provide access to records
in existence at the time a request is made; if the

Relationshi records no longer exist, then there are no records to

BeEan FRA provide . This would not be a violation of the PRA.

If the agency receives a PRR for a record before the

and Records record is set for destruction, the agency has a duty
: not to destroy the record until it provides a copy to
Retention the requestor. (RCW 42.56.100)

* Must retain records documenting the public records
provided to the requestor (either copies of the
record itself or a list) for 2 years after the request has
been fulfilled. (See Ch. 40.14 RCW)

Underlying records must be retained per retention
schedules

If responsive records are found after closing a PRR,
the agency should provide them to the requestor
ASAP. (WAC 44-14-040(13); WAC 44-14-04003(13);
WAC 44-14-04007)
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We’'re almost done!!

Risk
Management
Strategies &
Takeaways
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« Stay current on changes to the PRA, records, and
technology.

« Establish a culture of compliance starting with agency
leadership.

» Know the law. Ensure staff and officials are trained about
PRA requirements and how to respond to records requests.

* Be mindful of what you put in writing! Avoid making
records you don't want to see on the front page of the paper.

* Documentation and communication are KEY!

* Protect records. Ensure systems are in place to file, track,
retrieve and preserve records, especially with staff changes.
* Retain important records by transferring them to State
Archives.
* Promptly destroy records that have met their
retention schedule.

* When in doubt, contact your legal counsel, RMSA, MRSC, or

14


Local%20Government%20Public%20Records%20Consultation%20|%20Washington%20State

Final Note...

Remember: RMSA continues to offer pre-litigation assistance with new public
records requests at no cost to members.

Contact for assistance or more information
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Records retention and destruction

Washington State Archives site—Records Management:

On-line training course for public officials (Washington State Archives):

41 Public Records Act
Additional
Washington State Attorney General's video on the PRA:
Resources

Washington State AG’s Local Government PRA Consultation Program:

MRSC publication: “Knowing the Territory: Basic Legal Guideline for
Washington City, County and Special Purpose District Officials”:

MRSC publication: “Public Records Act for Washington Cities, Counties
and Special Purpose Districts”:

Washington Coalition for Open Government—Public Records Act
information:

JLARC:



mailto:RMSAClaims@awcnet.org
http://www.sos.wa.gov/archives/RecordsManagement/
http://www.sos.wa.gov/archives/RecordsManagement/PublicOfficialsandPublicRecords/index.html
http://www.atg.wa.gov/OpengovernmentTraining.aspx#.UyDPQfldWqs
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.atg.wa.gov%2Fpra-consulting-program&data=04%7C01%7Cmorgan.damerow%40atg.wa.gov%7Cad2dab1cb58a4e81647108d9667c20a8%7C2cc5baaf3b9742c9bcb8392cad34af3f%7C0%7C0%7C637653505590098299%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=2CjZVSgvi2RB3ErUhoKmDtJ3xI96cjqyWJ1eCCVcLQA%3D&reserved=0
http://www.mrsc.org/publications/ktt13.pdf
http://www.mrsc.org/publications/pra13.pdf
http://www.washingtoncog.org/searchpr.php
https://leg.wa.gov/jlarc/Pages/default.aspx

u MARK YOUR CALENDARS!

RMSA PRA Training Series Part 2: Thursday, February 17, 2022, 10AM

Responding to Public Records Requests - Deep Dive for Public
Records Officers and Key Records Personnel
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Questions?

Ann Marie J. Soto,

AnnMarie@MadronalLaw.com MA D RO N A

(425) 201-5111, Ext. 4

www.MadronaLaw.com

32
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